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give priority of consideration to uses
to assist the homeless. GSA may con-
sider any competing request for the
property made under section 203(k) of
the Federal Property and Administra-
tive Services Act of 1949 (40 U.S.C.
484(k)) that is so meritorious and com-
pelling that it outweighs the needs of
the homeless, and HHS may likewise
consider any competing request made
under subsection 203(k)(1) of that law.

(3) Whenever GSA or HHS decides in
favor of a competing request over a re-
quest for property for homeless assist-
ance use as provided in paragraph (b)(2)
of this section, the agency making the
decision will transmit to the appro-
priate committees of the Congress an
explanatory statement which details
the need satisfied by conveyance of the
surplus property, and the reasons for
determining that such need was so
meritorious and compelling as to out-
weigh the needs of the homeless.

(4) Deeds. Surplus property may be
conveyed to representatives of the
homeless pursuant to section 203(k) of
the Federal Property and Administra-
tive Services Act of 1949 (40 U.S.C.
484(k)(1), and section 501(f) of the
McKinney Act as amended, 42 U.S.C.
11411. Representatives of the homeless
must complete the application packet
pursuant to the requirements of §12a.9
of this part and in accordance with the
requirements of 45 CFR part 12.

(c) Completion of Lease Term and Re-
version of Title. Lessees and grantees
will be responsible for the protection
and maintenance of the property dur-
ing the time that they possess the
property. Upon termination of the
lease term or reversion of title to the
Federal government, the lessee or
grantee will be responsible for remov-
ing any improvements made to the
property and will be responsible for
restoration of the property. If such im-
provements are not removed, they will
become the property of the Federal
government. GSA or the landholding
agency, as appropriate, will assume re-
sponsibility for protection and mainte-
nance of a property when the lease ter-
minates or title reverts.

§12a.11 Unsuitable properties.

The landholding agency will defer,
for 20 days after the date that notice of
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a property is published in the FEDERAL
REGISTER, action to dispose of prop-
erties determined unsuitable for home-
less assistance. HUD will inform land-
holding agencies or GSA if appeal of an
unsuitability determination is filed by
a representative of the homeless pursu-
ant to §12a.4(f)(4). HUD will advise the
agency that it should refrain from ini-
tiating disposal procedures until HUD
has completed its reconsideration proc-
ess regarding unsuitability. Thereafter,
or if no appeal has been filed after 20
days, GSA or the appropriate land-
holding agency may proceed with dis-
posal action in accordance with appli-
cable law.

§12a.12 No applications approved.

(a) At the end of the 60 day holding
period described in §12a.9(a), HHS will
notify GSA, or the landholding agency,
as appropriate, if an expression of in-
terest has been received for a par-
ticular property. Where there is no ex-
pression of interest, GSA or the land-
holding agency, as appropriate, will
proceed with disposal in accordance
with applicable law.

(b) Upon advice from HHS that all
applications have been disapproved, or
if no completed applications or re-
quests for extensions have been re-
ceived by HHS within 90 days from the
date of the last expression of interest,
disposal may proceed in accordance
with applicable law.
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Subpart A—General Provisions

§13.1 Purpose of these rules.

These rules implement section 203 of
the Equal Access to Justice Act, 5
U.S.C. 504 and 504 note, for the Depart-
ment of Health and Human Services.
They describe the circumstances under
which the Department may award at-
torney fees and certain other expenses
to eligible individuals and entities who
prevail over the Department in certain
administrative proceedings (called
“adversary adjudications’). The De-
partment may reimburse parties for ex-
penses incurred in adversary adjudica-
tions if the party prevails in the pro-
ceeding and if the Department’s posi-
tion in the proceeding was not substan-
tially justified or if the action is one to
enforce compliance with a statutory or
regulatory requirement and the De-
partment’s demand is substantially in
excess of the ultimate decision and is
unreasonable when compared with that
decision. They also describe what pro-
ceedings constitute adversary adju-
dications covered by the Act, what
types of persons and entities may be el-
igible for an award, and what proce-
dures and standards the Department
will use to make a determination as to
whether a party may receive an award.

[48 FR 45252, Oct. 4, 1983, as amended at 69 FR
2845, Jan. 21, 2004]

§13.2

These rules apply to adversary adju-
dications before the Department.

[69 FR 2845, Jan. 21, 2004]

When these rules apply.
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§13.3 Proceedings covered.

(a) These rules apply only to adver-
sary adjudications. For the purpose of
these rules, only an adjudication re-
quired to be under 5 U.S.C. 554, in
which the position of the Department
or one of its components is represented
by an attorney or other representative
(‘‘the agency’s litigating party’’) who
enters an appearance and participates
in the proceeding, constitutes an ad-
versary adjudication. These rules do
not apply to proceedings for the pur-
pose of establishing or fixing a rate or
for the purpose of granting, denying, or
renewing a license.

(b) If the agency’s litigating party
enters an appearance, Department pro-
ceedings listed in Appendix A to this
part are covered by these rules. Also
covered are any other proceedings
under statutes that incorporate by ref-
erence the procedures of sections
1128(f), 1128A(c)(2), or 1842(j)(2) of the
Social Security Act, 42 U.S.C. 1320a—
7(f), 1320a-7a(c)(2), or 1395u(j)(2). If a
proceeding is not covered under either
of the two previous sentences, a party
may file a fee application as otherwise
required by this part and may argue
that the Act covers the proceeding.
Any coverage issue shall be determined
by the adjudicative officer and, if nec-
essary, by the appellate authority on
review.

(c) If a proceeding is covered by these
rules, but also involves issues excluded
under paragraph (a) of this section
from the coverage of these rules, reim-
bursement is available only for fees
and expenses resulting from covered
issues.

[45 FR 45252, Oct. 4, 1983, as amended at 69 FR
2845, Jan. 21, 2004]

§13.4 Eligibility of applicants.

(a) To be eligible for an award of at-
torney fees and other expenses under
these regulations, the applicant must
be a party, as defined in 5 U.S.C. 551(3),
to the adversary adjudication for which
it seeks an award. An applicant must
show that it meets all conditions of eli-
gibility set out in this subpart and in
Subpart B.

(b) The categories of eligible appli-
cants are as follows:



